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REPORT ON CODE AMENDMENTS. 


Mr President 


Your special joint committee appointed for the pur- 


pose of drafting and proposing amendments to the code of 
civil procedure beg leave to report 


In the limited time given your committee in which to 
perform its labors, with the other urgent duties of its mem- 
bers in the general legislation of this Assembly, it has been 
impossible to іп any manner revise the present code, and 
your committee has acted only on such parts of the prac- 
tice as most urgently demand amending No important 
or radical change has been made, except perhaps upon the 
subject of appeals and writs of error We herewith submit 
the amendments proposed by your committee, and feel it to 
be our duty to briefly state why we have proposed such 
changes 

In order to do this we will examine the proposed 
changes in their order, and give the reasons of your com- 
mittee for making them 


Ж 


Section one (1) of the amended bill presented by your 
committee repeals section sixty-one of the code, and re- 
enacts the section with the change of one word, to wit 
“demurrer” is changed to motion As amended the sec- 
tion conforms to the practice in most, if not all the codes, 
and we are of the opinion that the change will be beneficial, 

. ав it has been a source of some difficulty to the courts how to 
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4 Report ох Cone AMENDMENTS 


construe the section as it now stands Ву inserting the 


word “motion” the practice of striking out irrelevant 
matter becomes plain 


Section two of the proposed amendments repeals sec- 
tion sixty-three of the code in regard to verifications The 
amended section 1» a transcript of the present California 
practice, and conforms to the New York practice and that 
of most other code States As amended, the section leaves 
it optional with the plantiff to verify his complaint, and 
provides when the complaint be verified, or the action be 
upon a written instrument, the answer and replication shall 
also be verified We believe that it is wise to leave the veri- 
fication in the discretion of the plaintiff, and to compel other 
subsequent pleadings to conform to the complaint in. this 
matter 


Section three of the amended bill proposed by your 
committee repeals section seventy-four (74) of the code, but 
re-enacts most of из provisions, excepting that portion of 
the section which relates to giving notice of a demurrer 
filed in vacation, and disposing of the demurrer at the time 
stated in the notice This provision has proven by expe- 
rience to be impracticable in a great measure We have 
provided in section twenty, that the district and county 
judges shall be required to fix the times and places for 
hearing demurrers and motions made in vacation Taking 
into consideration the extent of the several judicial dis- 
tricts of the State, we think that the judges can arrange 
such times and places as will suit their convenience, and 
also the convenience of litigants and the bar 


Section four (4) of the amended bill repeals section 
eighty-one (81) of the code, which relates to claim and de- 
livery. The amended section changes the orginal in no 
wise, except that instead of requiring the sheriff to serve 
on the defendant a copy of the affidavit, notice and under- 
taking, it merely requires the service of a copy of the wnt 
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We think the change desirable, as it will save considerable 
expense and trouble in this action, and believe that no ad- 
vantage can be obtained to equal the expense, in serving 
copies of the affidavit and undertaking 


Section five (5) of the amended bill reveals section 
eighty -two (82) of the code, in relation to the same action 
The amendment of this s.ction follows as a necessity, from 
amending the preceding section The amended section 
provides also what disposition shall be made of the prop- 
erty upon failure of the plaintiff's sureties to Justify 

Section six (6) repeals the subsequent section of the 
code, and reduces the time within which the defendant may 
demand a return of the property, from three days to forty- 
eight hours The retention of the property by the sheriff 
is always accompanied with costs, and the least time he 
may retain it, by giving the parties a sufficient. opportunity 
to make bonds, we think advisable 

Section seven (7) repeals section eighty-four (84) of the 
code, and requires the defendant's sureties to justify within 
twenty-four hours instead of from two to five days, as pro- 
vided in the original section Тһе same reasons for а 
change will apply in this seetion as to the former 


Section eight. (8) repeals section ninety-three (93) of 
the code, and re-enacts the section, excepting that part 
which enables the plaintiff to attach real estate by gs nga 
cost bond only The amended -ection provides for Ба“ one 
undertaking, which shall be the same in all cases and double 
the amount of the claim as stated in the affidavit 

This change was made upon the suggestions of some 
members of the committee, who thought it would work a 
hardship to allow a plaintiff to cloud the title to real 
estate by giving but a cost bond 

Section 9 repeals section ninety-five (95) of the code, 
and re-enacts the entire section with but little change. As 


the section now stands the defendant must traverse the affi- _ 
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6 REPORT ON CODE AMENDMENTS. 


davit of the plaintiff before answering the complaint, where- 
as the attachment may issue after the answer 1s filed The 
amended section allows the defendant ten days from the 
service of the wr't to traverse the affidavit of the plaintiff. 


Section ten (10) repeals section ninety-eight (98) of the 
code but re-enacts the whole section except as to the man- 
ner of garnishment. The amended section provides for 
garnishment by notice alone without the service of а сору 
of the writ of attachment The reason for the change is in 
the matter of costs, where a great many garnishees are serv- 
ed in one action 


Sections eleven (11) and twelve (12) make the same 
changes in the two following sections of the code. 

Section thirteen (13) changes but one word іп section 
one hundred and four (104) of the code, and while the com- 
mittee are of the opinion that the change was scarcely nec- 
essary, yet it may serve a good purpose. The change is in 
the word “with” іп the second line of said section, for 
which 1s substituted the word “ upon." 


Section fourteen (14) repeals section one hundred and 
nineteen (119) off the code on the same subject. The tres- 
pass 1s limited atented lodes and mining claims, instead 
of lodes and/mining claims generally. The change was 
made at the &uggestion of the members of your commuttee 
from the mining districts, and.the committee agree that it 1s 
essential. 

Section fifteen (15) repeals section one hundred and 
fifty-four of the code in relation to issues and their disposi- 
tion. The first clause of the section i$ re-enacted, and the 
amended section specifies the issues of fact triable by a jury 
and the issues of fact triable by the court. We have copied 
the present California practice, and believe the change will 
ors beneficial. - 

' Section sixteen (16) repeals section one hundred and 
eighty-eight (188), and changes the meaning of the entire 


REPORT ON CODE AMENDMENTS. 7 


section. As the section now stands, it requires the consent 
of both parties to refer any matter to a referee. We think 
the matters specified in the section should be referred upon 
application of either party, or upon the motion by the 
court, and have so provided. The amendment is a transcript 
of the California practice act. 


Section seventeen (17) repeals section two hundred 
and eleven (211) of the code, and re-enacts the section with 
the change of a single term rendered necessary by the ab- 
solute repea! of section two hundred and ten (210) of the 
code, which we will hercafter explain. 


Section eighteen repeals section two hundred and 
twenty-nine (229) of the code, and re-enacts the whole sec- 
tion, except the first clause providing that “there shall be 
but one action upon a liability secured by mortgage Under 
this clause the California decisions hold that a party can 
not waive his mortgage and sue upon the note We wish 
to avoid this consequence, and have repealed the clause 
rfientioned 


Section nineteen (19) repeals section three hundred and 
ninety-seven (397) of the code in relation to the service of 
notices. The original section required the service of the 
notice on the attorney in all cases, but we have changed the 
section so that notice served on the attorney or the party 
may be legal. 


Section twenty (20) provides that objections and excep- 
tions to depositions shall be made and disposed of before 
trial. This was the practice prior to the adoption of the 
code, and we are of the opinion that it 1s a preferable prac- 
tice. 

Section twenty-one (21), to which we have previously 
referred, provides that the several district and county judges 
may dispose of motions, demurers, and make all interlocutory 
orders in vacation, and provides that such judges shall fix 
convenient times and places for so doing. We are of the 
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opinian that the reasons for its adoption are too apparent 
to need any argument. қ 


Sections twenty-two (22) to thirty-seven inclusive are 
upon the subject of appeals to the supreme court from the 
several district and county courts of the State. We are of 
the opinion that the present system of appealing is unsatis- 


factory, and believe that the old system of practice in such, 


cases is more simple and expedient. The subject of ap- 
peals being almost entirely distinti from the remainder of 
the code, we believe that the change can be made without 


materially affecting the code. b 


We- have also provided that the writ of error shall lie 
from the supreme court to every final judgment rendered 
by the district and county courts. 


t In the matter of appeals and réstoring the writ of 
error, we have followed the demand of the bar and the ad- 
vice of the honorable judges of.the supreme court, and to 
the latter gentlemen we owe very much in the preparation 
of this part of the amended bill. The whole matter has 


been submitted to these honorable gentlemen, and their . 


suggestions have been pursued in every particular in regard 
to the subject of appeals and the writ of error. 


_ Section thirty-eight (38) repeals several sections of the 
code on the subject of exceptions and appeals. We are of 
the opinion that the repeal of these sections ‘follows asa 
natural consequence from the adopting of, the proposed 
system of appeals, and it is more expedient to repeal them 
in terms than to leave it an open question whether they are 
repealed by implication. : = 


Your committee make no claim to anything like a re- 
vision of the code, but we have endeavored- to correct a 
few of the most apparent errors, and we confidently expect 
that the adoption of the amendments proposed^will be of 
no little advantage to the profession. 


ES U V 


- ~ 


; ro! | | 
Hai A 60 E p Сөре Амнірменті —C 9 


All of which is m respectfully submitted , 
[Signed] | JAMES M JOHN, | 
| Member of the Senate 
J McD LIVESAY, 
THOMAS J. CANTLON, | 
Members of the House of Representatives. 
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MINORITY REPORT.' 


Mr President: 


The undersigned, members (Ё the joint committee on 
amendments tg theCode} Башга, to report that they con- 
cur in the ‘amendments reported by the majority of said 
committee, believing that they will somewhat serve to make 
a bad practice act better | 


In their opinion. many other changes should be made, 
and certain other sections repealed, фи the brief time allot- 
ted to the committee—thre dasis—rendered this impossible. 

They ‘congratulate the thajority of the committee, and 
the general assembly, that in'the'bill herewith transmitted, 
fifteen sections of senate bill number one have been bodily 
inserted-and they venture to express the hope that at the 
next session of the legislature the rest of said bill will be- 
come a law. 427. 

Respectfully submitted 

EDW'D O. WOLCOTT, 
- A. T. GUNNELL, 
Two of the members of the Committee. 
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